BEST PRACTICES

| N

ompensation <. benefl

July 2009

www.blr.com

[ssue 755

CONTENTS

7 LI (11| —

Networking, Job Search Workshops

Offered to Employees’ Families

Washington Alert............

Fee Disclosure Bill Proposed
Minimum Wage Hike
Compensable Training Time

Experts’ Forum..............

Single vs. Multi-Vendor—
The Critical Decision in 403(b)

From the Courthouse...

Must Administrator Disclose
Documents Used to Justify
Claim Denial?

Benefits Corner..............

Small Changes to Health Plan,
Big Improvements in
Employee Health

Case Study........cccerenene

VEBA Saves Money, Provides
Better Quality Through Second
Opinion Service

Industry Trends..............

Pay, Staffing Cuts:

Is the Worst Over?

As Insurance Fears Loom,
Employee Utilization Increases

COBRA Alert..........ccouneeens

A Closer Look at ARRA'sContinuation

Benefits Subsidy

By the Numbers..............

BLR

BUSINESS & LEGAL REPORTS]
Making your job easier!

Reducing Pay, Hours, Employees?

Think Before You Act

Lisa Van Fleet, a partner with the law
firm Bryan Cave LLP, enjoys working
with employers to help them solve
problems related to their deferred
compensation and benefit plans.

Typically, the problems are varied,
sometimes stemming from changes in
the law, and sometimes from changes
employers decide to make. Either way,
Van Fleet or her colleagues find satisfac-
tion in helping employers solve a variety
of problems.

Times have changed for all of us. Since
the last quarter of 2008 and continuing
until we spoke with Van Fleet in the sec-
ond quarter of 2009, the requests she’s
receiving for help have developed a de-
cided pattern. What’s the single theme of
many of the calls? Cutting costs associ-
ated with compensation and benefits.

“Every day, Van Fleet explains, “we get
calls asking things like, How can we
eliminate our match? What if we change
our benefits program mid-year? How
do we manage a reduction-in-force?
How do we put together severance

pay packages?

“Those things have been the daily meat
of our work for the last 6 months—that,
and trying to jump through the new
hoops that the Obama administration is
creating for employee benefits,” she adds.

“The funny thing is,” Van Fleet says,
“up until midnight on December 31,
2008, we were working with people
to bring their deferred compensation
plans into compliance with IRC
Section 409A, the new executive com-
pensation rules.

“Then, almost at the stroke of midnight,
we were trying to help them take

compensation away, or at least convert
it, from those same people. Ironically,
409A, which was designed to prevent
executive abuses, actually impedes your
ability to take compensation back.”

Cutting Executive Compensation

Van Fleet sees two broad areas of con-
cern for the companies she consults.
“One is mid-year program changes in
executive compensation. We have em-
ployers who want to make mid-year
changes in their executive compensation
packages,” Van Fleet says.

“It may be that they want to eliminate
bonuses or equity compensation
arrangements. It may be that they want
to convert cash payments to equity pay-
ments, because they simply don’t have
the cash.

“Or it may be that they would rather tie
the executive compensation to the per-
formance of the company, instead of
paying cash outright.”

In the event your company wants to
make these kinds of mid-year changes,
Van Fleet says you need to measure
those changes against the requirements
of 409A.

“For example, maybe you have execu-
tives who are making $500,000 a year in
cash, plus they have some deferred com-
pensation arrangements. Let’s say they
made an election to defer some portion
of the cash compensation, and now you
decide to convert $300,000 of their cash
compensation to equity compensation.
What has that done to the deferral elec-
tion? Is that an impermissible change?

(continued on page 2)
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Who:  Southern California Schools VEBA

What:  Contracted with Best Doctors, who review
diagnoses and treatments of members
who so request

Result: Found that nearly 1-in-5 diagnoses were

incorrect, and $40 million was being
spent on unnecessary medical care for
their members

When people are asked to rate other drivers, most
won’t hesitate to say that a large percentage of
those they share the road with are bad drivers.
But when they are asked to rate themselves, the
vast majority will say that they consider them-
selves to be above average drivers. The same
phenomenon seems to apply to many people
when it comes to how they view doctors. George
McGregor, president of benefit consultants
McGregor & Associates, illustrates.

“When I speak to large groups, I usually start by
crisis. Everybody in the audience raises his or her

there is a quality crisis, that there is bad quality
being provided in the healthcare delivery system.
Everybody raises hands. The third question I ask
is, How many of you see a bad quality physician?
Nobody’s hands are raised.”

McGregor is not trying to impugn the reputations
or abilities of all physicians. He is, however, at-
tempting to point out that individuals have a right
and a responsibility to oversee their own medical
care. “I use those questions to demonstrate that we
are all part of the problem,” he says, “in that we
tend to believe our physician is infallible, and
simply rely on what he or she says without ques-
tioning and without being responsible for our

own health care.”

McGregor is the administrator for the Southern
California Schools Voluntary Employee Benefits
Association (VEBA), a cooperative labor-manage-
ment trust program for education employees in
Southern California. The VEBA includes employ-
ees of 30 school districts, one association, and the
county office of education, and it covers roughly
82,000 members, including employees and their
dependents.

Due in part to geography, McGregor says the
medical community in the San Diego area operates
something like a cartel. “San Diego has a unique
problem in that it is bordered by a foreign country
to the south, it has uninhabitable desert to the east,

asking how many people think there is a healthcare

hand. The second question I ask is how many think

VEBA Saves Money, Provides Better
Quality Through Second Opinion Service

and a military base to the north. It is isolated from a
healthcare perspective. There are very few health-
care providers, and those providers believe that you
can’t go anywhere else for your health care. Conse-
quently, we’re seeing 30 percent year-over-year in-
creases in actual cost of health care. Obviously, that
becomes unaffordable very rapidly.”

As costs skyrocketed, though, VEBA members
were not getting healthier, McGregor says. “In
fact, we felt that the morbidity of the population
was actually increasing, not decreasing. It ap-
peared to us that we were spending more and more
money on health care, but getting less and less
from it,” he says. The VEBA decided to engage the
services of Best Doctors (www.bestdoctors.com), a
health benefits service that helps people access top
medical specialists to review their medical cases.

Better Quality
Means Lower Costs

Long-term healthcare cost control must come
through improvements in quality, McGregor be-
lieves. “You can always do cost-shifting tech-
niques, but that doesn’t help with the ultimate
purpose of controlling costs long term, which
comes from controlling quality,” he says.

“We want to get people well, and keep them out
of the delivery system. Best Doctors told us to
expect that one-in-five of our diagnoses would

be incorrect, and that 60 percent of the health care
for our chronic users, even in cases where there
was a correct diagnosis, would be using old med-
ical treatments. We engaged them to do a study,
and what we found was that 18 percent of our di-
agnoses were wrong. That was a little better than
they expected to find.

“But more than 70 percent of the treatments for
our members with an accurate diagnosis were old
medical treatments—there were better medical
treatments out there. What that translates into for
the VEBA is they were spending $40 million a year
treating diseases that the members don’t have.”

For roughly $3 per member per month, Best
Doctors provides members with access to top
specialists they might otherwise be unable to
reach. While this is an added cost to the plan
sponsors, they have had a return-on-investment
of nearly 4-to-1. “Not to mention several saved
lives,” McGregor reports.

Chart Review Reveals
Problems, Saves Life

One of those lives is someone with whom
McGregor has worked for nearly 20 years. Fifteen
years ago, he says, Barbara was diagnosed with
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